CITY OF AUSTIN
Board of Adjustment/Sign Review Board
Decision Sheet

LAl 201
DATE: Monday, Ngxamher 14,2041 CASE NUMBER: C15-2011-0125
Y Jeff Jack
Y Michael Von Ohlen 2™ the Motion

Y ___ Nora Salinas
Y___ Bryan King
Y____ Susan Morrison :
Y___ Melissa Hawthorne Motion to Grant 3 variances
Y___ Heidi Goebel

- Cathy French (SRB only)

——

APPLICANT: David Cancialosi
OWNER: Rachel Nation
ADDRESS: 1009 43RD ST

VARIANCE REQUESTED: The applicant has requested a variance to decrease the
minimum lot size requirement of Section 25-2-774 (B) from 7,000 square feet to 5,928
square feet in order fo remodel an existing building to maintain a two-family residential
use in an "SF-3-CO-NpP”, Family Residence — Conditional Overlay — Neighborhood Plan
zoning district. (Hancock Neighborhood Plan) DENIED

The applicant has requested a special exception from Section 25-2-476 of the Land
Development Code in order to maintain a two-family residential use with exterior water
heater closet 5.35 from the rear property (10 feet required) in an “SF-3-CO-NP”, Family
Residence — Conditional Overlay — Neighborhood Plan zoning district. (Hancock
Neighborhood Plan) GRANTED

The applicant has requested a special exception from Section 25-2-476 of the Land
Development Code in order to maintain a side yard setback of 1 foot (5 feet required)
along the west property line in order to maintain a two-family residential use in an “SF-3-
CO-NP”, Family Residence — Conditional Overlay — Neighborhood Pian zoning district.
“(Hancock Neighborhood Plan) GRANTED

The applicant has requested a special exception from Section 25-2-476 of the Land
Deveiopment Code in order to maintain an exterior water heater enclosure 2.5 feet
along the west property line (5 feet required) along the west property line in order to
- Maintain a two-family residential use in an “SF-3-CO-NP”, Family Residence —
Conditional Overlay — Neighborhood Plan zoning district. (Hancock Neighborhood
Plan) GRANTED




The applicant has requested a special exception from Section 25-2-476 of the Land
Development Code in order to maintain exterior stairs and uncovered deck 4.5 feet from
the side street property line (15 feet required) in order to maintain a two-family
residential use in an “SF-3-CO-NP”, Family Residence — Conditional Overlay —
Neighborhood Plan zoning district. (Hancock Neighborhood Plan) DENIED

The applicant has requested a variance to decrease the minimum off-street parking
requirement of Section 25-6 Appendix A from 3 off-street parking spaces to 0 off-street
parking spaces in order to maintain a two-family residential use in an “SF-3-CO-NP”,
Family Residence — Conditional Overlay — Neighborhood Pian zoning district. (Hancock
Neighborhood Plan) DENIED

BOARD’S DECISION: The public hearing was closed on Board Member Susan Morrison

motion te Postpone to December 12, 2011, Board Member Bryan King second on a 7-0
vote; POSTPONED TO December 12, 2011.

December 12, 2011 The public hearing was closed on Board Member Melissa Hawthorne
motion to Grant rear property setback, side yard setback and west property line sethack,
Board Member Michael Von Ohlen second on a vote; 7-0; Board Member Bryan King
motion to Deny lot size, side street property line, off street parking, Board Member Nora
Salinas second on a vote; 6-1 (Board member Heidi Goebel nay), GRANTED 5.35 FT.
FROM THE REAR PROPERTY SETBACK, 1 FT. ALONG THE WEST PROPERTY

SETBACK; VOTE 7-0 AND DENIED LOT SIZE, SIDE STREET AND OFF STREET
PARKING; VOTE 6-1 (BOARD MEMBER HEIDI GOEBEL NAY).

FINDING:

1. The Zoning regulations appiicable to the property do not allow for a reasonable use
because: structures have existed in that configuration for 15 years

2. (@) The hardship for which the variance is requested is unigue to the property in that;
it was permitted use at that time

(b) The hardship is not general to the area in which the property is located because:
it was permitted use at the time

3. The variance will not alter the character of the area adjacent to the property, will not
impair the use of adjacent conforming property, and will not impair the purpose of
the regulations of the zoning district in which the property is located because:
strpctures don't alter the character of the area or impair on adjacent use or grant a
spegia| privilege [

Susan Walker JeffYlack 4]
Executive Liaison Chairman
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December 21, 2011

RE: REQUEST FOR RECONSIDERATION
1009 East 43" Street C15-2011-0125

TO:  City of Austin Board of Adjustment Commissioners

Dear Commissioners:

This letter is a formal request for reconsideration of case C] 5-2011-0125 located at 1009 East 43" Street. This
case consisted of six (6) requests. This request for Reconsideration is only applicable to the minimum lot size
variance request, identified ag number six (6) below. The owners are requesting the Board reconsider the lot size
variance so they may maintain the use of an established two- amily dwelling unit with 25+ years of history,
Within this letter and accompanying material the Board wil] find supporting evidence and reasoning for said
request,

The case disposition from December 12, 2011 is as follows:

The Board approved the following Special Exceptions:
1. 5.35 rear setback to maintain accessory structure with attached exterior water heater
2. 2.5 side setback to maintain exterior water heater closet
3. 1.0’ side setback to maintain exterior wall (on primary structure)

The Board denied the following Special Exception request: _
4. 4.5 Street side setback to maintain exterior stairs and uncovered deck

The Board denied the following variance requests:

5. Parking reduction from 3 to 0 off-street spaces
6. Lot size requirement of 7,000 SF reduced to 5,928 SF to maintain an existing two-family dwelling

I. Interested Parties.

said opposition to €Xpress an “interest” in the site is baseless given the geographic distance between the subject
site and neighborhood association boundaries of the Opposing parties (see page 2, item C under definition of
Interested Parties).

Moreover, they made claims that were not, and are not, germane to the requests submitted to the Board. Without
providing any evidence to the Board, the four (4) opposing individuals:

¢ crroneously called into question the merits of the case

|




City of Austin Board of Adjustment request for Reconsideration: 1009 East 43 Street
December 21, 2011

* made unsubstantiated allegations regarding the structural integrity of pre-existing on-site improvements
* provided no evidence to a claim that over “300” 3-1-1 calls had been made about this property

* clearly stated that their concerns revolved around the use of the property as a “short term rental”

* crroneously referred to the subject site as a “residential hotel”

* could not refute the fact that the two-family unit was established in the mid-1980°s

* withheld information regarding their personal interests and actions against the subject site’s owners

appears to be more burden placed upon an applicant vs. opposing parties to establish status as an interested party.
Article 4(c), Hearings and Decisions, states:

*“ The chair shall call the applicant, who shall first address standing to appear before the Board by
establishing status as: .

(a) the agent or owner for the subject property; or
(b) an interested party under the notice provision of the Land Development Code

Article 4 continues under subsection (3):
“The chair shall call next those 0pposed to the applicant’s request to present arguments...”

Again, Article 4 places more of a burden on an applicant to establish legal standing than it does for those wishing

Ib. Interested Parties (IN).
The City of Austin Land Development Code in Article 6, Division 1, § 25-1-131, Interested Farties, defines
Interested Parties as:

(13

a) Occupies a primary residence that is within 500 feet of the site of the proposed development;

b) Is the record owner of property within 500 feet of the site of the proposed development;

¢} Isan officer of an environmental or neighborhood organization that has an interest in the site of the
broposed development or whose declared boundaries are within 500 feet of the site of the proposed
development; '

d) Has a utility account address located within 500 feet of the site of the proposed development, as
shown in the city utility records on the date of the filing of the application.”




City of Austin Board of Adjustment request for Reconsideration: 1009 East 43™ Street
December 21, 2011

the compliance issues in question have been in place for 25+ years

these issues are a non-issue for 30+ surrounding neighbors

this is evidenced by letters of support that were included in your packet

the issues were created by the previous owner

this was evidenced via written and verbal testimony from the prior owner EC Olle (at the November 14,
2011 hearing)

* the issues were inherited by the current owners — not caused

Ic. Bylaws of the Board of Adjustment.
Moreover, the Bylaws of the Board of Adjustment and Sign Review Board state in Article 7(J}, Meetings:

“The board shall allow any citizen to address the board on agenda iterns, except individual cases under
Article 2(A)(1) through (3)...”

The Bylaws in Article 2, Purpose and Di ties, states:
(A) The purpose of the Board of Adjustment is to:

1. Hear and decide a request for a variance from the requirements of Chapter 25-2 (Zoning),
except as otherwise provided by the Code; '

2. Hear and decide an appeal of an administrative action under Chapter 25-2 (Zoning)

These cross-referencing sections appear confusing, if not contradictory in nature. When presented to staff, a clear
answer was not available as to the codes intent or literal legal application. We believe it is worth discussing in an

open forum to clarify exactly who is allowed to address the Board on a given agenda item and to what extent an
opposing party’s testimony is allowed to be considered by the Board.

II. Lot Size.
As stated, the owner is requesting Reconsideration of the Board’s denial to maintain the pre-existing two-family
unit on a lot size of 5,928 SF. As a corner lot that abuts a major commercial development (Hancock Matl),

Allowing the owners to maintain the two-family unit fits the City of Austin’s model of land use planning that
incorporates “.._the needs of communities, the economy, and the environment” (per the City of Austin
Neighborhood Planning Department Guide to Land Use Standards, ] uly 2011, page 4). Per the aforementioned
testimony of the prior owner, the two-family unit has existed on-site since the mid-1980°s and has continuously
fulfilled the need for central yet affordable housing. '

At the time the two-family unit was established, the City Zoning Ordinance was codified as Chapter 13-2(a),
effective January 1, 1985. The previous owner has testified that to the best of his recollection the conversion from
garage to two-family use occurred at the same time an August 1986 permit to re-roof the primary and garage
structures was issued (BP-1986-002504). The adoption of Chapter 13-2(a) changed only the name of the existing
commercial zoning from General Retail (GR) to Community Commercial (GR).
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City of Austin Board of Adjustment request for Reconsideration: 1009 East 43" Street
December 21, 2011

In 2004 the Hancock Neighborhood Plan down zoned the property from GR to SF-3-CO-NP, yet the two-family
use continued in harmony with the primary structure and surrounding neighborhood,

III. Case Precedent.
Since 2010, the Board of Adjustments has approved at least three (3) similar cases: two (2) cases requesting a

variance to minimum lot size requirements to either maintain or establish a two-family use and one (1) case

requesting a variance to zoning setbacks to create a two-family use.

¢ The Board approved 7-0 case C15-2010-0032 to maintain and change the use of a building to create
a Secondary Apartment on a 5,040 SF lot at 74 Julius Street (Holly Neighborhood).

o The Board motioned to grant the approval on the basis that the reasonable use being the property
had “been a 2 family use for number of years”.

© The hardship was listed as the “single story structure already exists (apparently built in 1932) to
make it comply...would be difficult”.

©  This property has no permit history establishing the change of use prior to approval of the
variance request for lot size reduction, yet at the December 201 1 Hearing Commissioner King
stated he felt the issues at the 1009 E. 43" Street location was “self-created by non-permitted
work” and thus made a motion to deny that lot size and parking variance.

© At the December 12 Hearing Legal Counsel interjected and stated that the Board was free to
approve Special Exceptions for non-permitted structures and that it was no different in a variance
case,

¢ The Board approved 6-1 case C15-2010-0081 for the remodel of an existing duplex to create a two
(2) story, two-family use and erect a new single family use on a 6,500 SF lot at 2846 San Gabriel
Street (West University).

o The Board motioned to approve based that the reasonable use being that “...the property had been
in a two-family use for over 50 years”,

© The hardship was that “the two-family structure already exists.”

*  The Board approved 7-0 case C15-2010-0131 to allow a setback reduction to create a two-family use
at 5614 Adams Avenue (Brentwood Neighborhood).

o The Board motioned to approve based in part that “many homes.. have converted their garages to
secondary apartments or have separately built secondary apartments to fully maximize the use of
~ the properties.”

o The stated hardship was “not granting this variance creates a hardship on the current owners
because this...conversion happened prior to their acquisition of said property.”

o  This is the exact scenario the owners of 1009 E. 43" St. are facing — an inherited compliance

issue.




City of Austin Board of Adjustment request for Reconsideration: 1009 East 43 Street
December 21, 201 1

o Weask the Board to consider why the owners of 1009 E. 43rd St. are not afforded the same
ability to maximize the use of their property when the conversion of the existing rear unit
occurred prior to their acquisition of this property?

IV. Compliance.

Since the December 12, 2011 hearing, the City of Austin Arborist and Right-of-Way departments have worked
with the owners to administratively correct as many of the remaining issues as possible.
5 ’ '

Complying with current parking standards will result in a dramatic change to the aesthetic character of the
property - a character that has been in place for 25+ years. A character that 30+ surrounding neighbors of the
subject site have submitted letters of support that are a testament not only to the non-intrusive nature of the

~ property, but also the integrity of the owners themselves. However, the owners hope this demonstrates their
dedication to comply. with ali applicable City of Austin codes and regulations — and in the end hope the Board
demonstrates sound, fair application of their authority to allow the continued two-family use.

The slanderous nature of the remarks made by the opposing parties at the December 2011 Hearing are clearly
outweighed by the subject site owners’ commitment to reconcile the non-compliance issues which they inkerited,

We ask the Board to reconsider its denial of request for the reduction of the standard 7,000 SF lot size in order to
allow a long standing, two-family use continue to serve as affordable housing, to continue adding to central
Austin’s density, to continue promoting less automotive traffic and more bicycle and pedestrian modes of travel,
‘and continue in similar aesthetic character found on dozens of similar properties with accessory uses found




City of Austin Board of Adjustment request for Reconsideration: 1009 East 43 Street
December 21, 2011

Thank you for your thoughtful Reconsideration of this issue.

Sincerely,

David C. Cancialosi, Agent for property owners

Cc: Rachel nation, property owner
Nick Buddo, property owner
Susan Walker, City of Austin
Diana Ramirez, City of Austin




Purchased by EC Olle, Sr.
Survey shows garage in same location as exists today.

January 1985, zoning ordinance 13

-2(A) changed the GR zoning category from
General Retail to Community Com

merical. Site remains GR.

PERMIT 1986-002504 BP ig
of the main Cottage and re-
for his father’'s altheizmers

pulled by EC Olle, Jr’s car
roof and gable the gara
and son lives in the rea

penter to finish out the attic
ge apartment. Nurse lives upsta
r while attending UT.

CODE COMPLAINT calf about upstairs apartment and stairg (IT-01-008036).

Hancock Neighorhood plan changes property from GR, Community Commerical, to !

RO

. Cottage purchased by current owners,

mortgage, survey, & appraisal paperwork
document apartments existence. Inhe

rtited problem property by no fault of their
May Mayor approves Amnesty Ordinance for Zoning,
Allandale posts notes on neighbors doors

September Multi-month lease:

October

code, setback violai
July

UT guest professor renter evicted

Life / safety inspection performed and approved # 2011 -097737
Fire Marshall passes safety inspection on property

December Arborist review approved for parking for 3 cars # 2011 -112756

Partial demo permit approved for partial stair demo # 2011-1 14433PF
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RULES OF PROCEDURE
FOR THE
BOARD OF ADJUSTMENT AND SIGN REVIEW BOARD

ARTICLE 1. GENERAL PROCEDURES.
RSl L EINERAL Y ROCEDURES,
(A) Refusal Required.

No appeal shall be taken until and unless the responsible city official has first determined that a
permit requires a variance or has rendered an interpretation of the regulations in question.

(B) Application Requirements.

All appeals shall be filed on an application form provided by the staff liaison and shall be
complete in all respects before being accepted for filing. The Board shall not act upon an
application that is either substantially nonconforming or incompilete.

(C)  Standing.

(1) Appeals to the Board of Adjustment may be filed by the agent or owner of property subject
to Chapter 25-2 or by any person aggrieved, or by any City officer, department, board
(excluding the Board of Adjustment) or commission affected by a decision of the
responsible city official. '

(2) Appeals to the Sign Review Board may be filed by the agent or owner of property subject to
the City's sign regulations, or by a person aggrieved by a decision of the responsible city
official under the sign reguiations.

(3} Appeals to the Board of Adjustment of the City’s airport zoning regulations may be filed by
the agent or owner of any property subject to the airport zoning regulations.

{(4) Appeals filed by the owner of property that is the subject the action in question shall be
signed by the property owner or the owner’s agent. If an agent signs the application, the
agent shall indicate the name of the owner and in what capacity the agent serves and submit
evidence sufficient to establish authority to act for the owner.

(5) The burden of proof is on the applicant to demonstrate standing by clear and convincing
evidence. If the Board, on hearing the evidence regarding the applicant’s standing,
dismisses the appeal for lack of standing, the Board’s action shall constitute a final order
disposing of the appeal. :

(D) Time For Filing Application,

An application appealing an interpretation review shall be filed by the time required by the Land
Development Code. An application requesting a variance may be filed at any time, except as
provided in Section (H)(1).

Adopted November 24,2008 . Page 1 08
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{E} Notice.

(1) Notice shall be as required by the Land Development Code. The required sign(s) indicating
a request for variance, appeal of an interpretation, or another action of the Board must be
posted on the subject property no less than ten (10) days prior to and including the public
hearing date. If the subject property is adjacent to more than one public street, a sign shall
be posted facing each street. _

(2) Inaccordance with the Land Development Code, the postponement or continuation of a
public hearing does not require additional notice if such postponement or continuance is to a
specific date and time no later than 60 days from the date of the hearing for which notice
was given,

(3) An applicant’s failure to maintain a sign in accordance with this rule may result in a
postponement of the consideration of the request at a public hearing until this rule has been

complied with.

(B Submission of Evidence.

Evidence supporting a request for variance or an appeal shall be submitted only through the staff
liaison or to the Board in a public meeting.

(&) Withdrawal of Appeal.

An applicant may withdraw an appeal by filing written notice with the staff liaison. An applicant
granted a variance may withdraw the appeal and the withdrawal shall have the same effect as a
denial as of the date of withdrawal. The staff liaison shall announce at the Board meeting the
withdrawal of any appeals if the withdrawal is filed after public notice has been made.

(H) __Limitations on Varjances and Appeals,

(1) After denial of a variance, an application for the same or substantially same variance on the
same or substantially same site shall not be filed within one year.

(2) The Board shall not hear appeals concerning notice or procedure requirements of the Land
Development Code, or matters in which jurisdiction is vested in another municipal board or

comimission.

{A) Basis fpr Filing.

. An appeal for interpretation of the regulations may be filed when error is alleged in an order,
requirement, decision, determination, or application by the responsible city official of the
substantive requirements of Chapter 25-2,

{ B) Evidentiary Requirements.

An interpretation appeal application shall include:

Adopted November 24, 2008 Page 2 oq




(1) astatement describing the way the applicant alleges the regulations should be interpreted or
applied, together with diagrams and charts iltustrating the proper interpretation or
application of the regulations; and

(2) the responsible city official’s statement of the interpretation or application of the
regulations.

) Basis for Decision.

Before deciding an interpretation appeal, the Board shall consider:
(1) the facts and statements in the application;

(2) the testimony and other evidence presented at the public hearing;
(3) the responsible city official’s technical report on the appeal; and

(4) the Board’s consideration and evaluation of the language of the regulations and of related
ordinances bearing thereon.

D Findings.

The Board shall make such interpretation as ought to be made. The Board may grant an appeal if
it makes all of the following findings.

(1) There is reasonable doubt or difference of interpretation as to the specific intent of the
regulations,

(2) The resulting interpretation will not grant a special privilege to one property inconsistent
with other properties or uses similarly situated,

(3) When use provisions are being appealed, granting the appeal would clearly permit a use in
character with the uses enumerated for the various districts and with the objective of the

district in question.

ARTICLE 3. SUBSTANTIVE REQUIREMENTS FOR YARIANCES,

(A) Information Required.

(1) An application for a variance shall contain information addressing each of the factual elements
upon which the Board must base the required findings.

(2) When an appeal is submitted for variance from setback, side or rear yard requirements, the

applicant shall provide the same information for properties adjoining the common lot line as
may be applicable to the appealed requirements.

Adopted November 24,2008 Page 3 nrro




{B) Findings for General Zoning Variances.

(1) Basic Findings,

The Board may grant a variance if it makes all of the following findings.

(a) The zoning regulations applicable to the property do not allow for a reasonable
use.

(b)  The hardship for which the variance is requested is unique to the property and not
general to the area in which the property is located.

(¢)  The variance will not alter the character of the area ad jacent to the property, will
not impair the use of adjacent conforming property, and will not impair the
purpose of regulations to the zoning district in which the property is located.

(2) Additional Findines for Parking Variances.
St DlNdIngs for Parking Variances.

If the requested variance involves a regulation addressing loading facility or off-street parking
requirements, the Board mast make all of the following findings in addition to the basic findings.

(a} Neither present nor anticipated future traffic volumes generated by the use of the
site or the uses of sites in the vicinity reasonably require strict or literal
interpretation and enforcement of the specified regulation,

(b)  Granting the variance will not result in the parking or loading of vehicles on
public streets in a manner that interferes with the free flow of traffic on the streets.

(¢)  Granting the variance will not create a safety hazard or any other condition
inconsistent with the objective of the regulations.

(3) A variance granted under Subsection (2) applies only to the use for which the variance
was granted and does not run with the land on which the use is located.

) Findings For Sigr Variances by Sign Review Board.

The Sign Review Board may grant a variance from the sign regulations of Chapter 25-10 if it
finds that granting the variance does not provide the applicant with a special privilege not
enjoyed by others similar} y situated or potentially similarly situated; and

(1) the variance is necessary because strict enforcement of the provisions of the sign
regulations prohibit any reasonable opportunity to provide adequate signs on the site,
considering the unique features of 2 site, such as its dimensions, landscaping or
topography; or '

(2)  granting the variance will not have a substantially adverse impact upon neighboring
properties; or

(3)  granting the variance will not substantially conflict with the stated purposes of the sign
regulations.

Adopied November 24, 2008 - Page 4 of I ’




(D) Findings for Airport Zoning Variances.

The Board shall atlow a variance from an airport zoning regulation if it finds that:

()

(2)

a literal application or enforcement of the regulation would result in practical difficulty or
unnecessary hardship; and

the granting of the relief would:
(a) result in substantial justice being done;
(b) not be contrary to the public interest; and

{(c) be in accordance with the spirit of the regulation and Chapter 241, Local
Government Code.

(E) Conditions on Variances.

The Board may impose any reasonable condition on any variance that it considers necessary to
accomplish the purposes of the applicable regulations and state law.

A A

ARTICLE 4. HEARINGS AND DECISIONS
=aseon L RANINGD AND DECISIONS

licant.

The applicant may appear in person or be represented by counsel or an agent.

(B) __ Order of Business.

(D

(2)

When matters are scheduled to be heard by the Sign Review Board and the Board of
Adjustment at the same time, the Sign Review Board matters will be heard prior to the
Board of Adjustment matters.

After the chair calls the meeting to order, the staff liaison shall cal] each matter in the order
filed and shall announce the case number, the name of the applicant, and the location of the
property. The staff liaison shall describe the nature of the case and advise the Board of any
communications received. The chair shall administer an oath to all persons providing
testimony or other evidence.

[{8))] Procedure for Hearing.

(£).

The chair shall call the applicant, who shall first address standing to appear before the Board
by establishing status as:

(a)  the agent or owner for the subject property; or

(b)  an interested party under the notice provisions of the Land Devclopment Code.

Adopied November 24, 2008 Page 5 0!" 2




" (D)

(E)

(2) The applicant shall then present arguments. The chair shall then inquire if there are others
affected who support the appeal, who may then speak, within the remaining time allotted.

(3) The chair shall call next those opposed to the applicant’s request to present arguments. The
chair shall then cal! the applicant to rebut arguments presented by opposition. Following
rebuttal, the chair shall order the hearing closed.

(4) Each side shall proceed without interruption by the other and all arguments and pleadings
shall be addressed to the Board. No argument between applicant and opponents is
permitted. the chair may allow limited Ccross-examination between applicant and Opponents.

(5) The Board may continue a hearin g on any matter for which the applicant fails to appear,
unless the applicant has requested that the Board act without the applicant’s being present.

(6) The Board may dismiss any matter in which the applicant has failed to appear without cause
for two meetings at which the appeal was set, provided the Board shall hear those persons
appearing in response to the notice of hearing.

(7) Time Limits for Presentations.

(a)  Variances,

Presentations on behalf of an application for a variance shall be fimited to a total of five
minutes. Presentations on behalf of opponents shall be limited to a total of five minutes,
The applicant shail have a total of two minutes to rebut the arguments of the opponents.

(b) Interpretations.

Presentations on behalf of an application for interpretation shall be fimited to a total of
ten minutes. Presentations on behalf of opponents shall be limited to a total of ten
minutes. The applicant shall have a total of four minutes to rebut the arguments of the
opponents.

(c) Increase of Time Limits.

By majority vote of the Board or ruling of the chair, time limits may be equitably
extended. After the public hearing is closed, no further public comment shal! be accepted
unless requested by the Chair.

Board Deliberation.

After closing the public hearing, the chair shall direct any question to the applicant or any person
speaking to bring out all relevant facts, circumstances and conditions affecting the matter and
then call for questions from other Board members or the respounsible city official. During its
deliberation, the Board may call on any party to the proceeding for further questioning.

Disposition.

The Board may grant, modify, or deny an appeal or request. The Board may defer action on an
appeal if it concludes that additional evidence is needed » alternate solutions need further

Adopted November 24, 2008 Page 6 of 7 b !




examination, or evidence presented at the hearing needs further examination. The Board may
dismiss or postpone a matter if the Board finds that it was improperly filed.

(F) Vote Required.

(1) If a motion in favor of an applicant fails to receive the minimum number of affirmative
votes, it shall be regarded as a vote to deny.

[ 4

(G)  Reconsideration.

(2) A request to reconsider shall state clearly how the Board erred in its determination, why the
action should be reconsidered, and be supported by new or clarified evidence.

(3) - When a request to reconsider has been properly filed, the staff liaison shall place the matter on
the agenda of the next regular meeting. The Board shail review the request and shall, on the
basis of the written material submitted by the applicant in support of the request, determine

ARTICLE 5. EX PARTE INFORMATION;
COMPELLING ATTANDANCE OF WITNESSES

(A) Members shall not individuaily investigate cases before the Board, other than routine site visits.
Board members is disqualified from participating in the case unless the member publicly
discloses the information and its source at the earliest reasonable opportunity,

(C) A member may disqualify himself or herself if an applicant, interested party, or agent has sought
to influence the member’s vote other than in the public hearing,

(D) The chair may compel the attendance of witnesses at public hearings of the Board.

Adapted November 24, 2008 Pagc, oq .




Title 25 LAND DEVELOPMENT

! ARTICLE 6. INTERESTED PARTIES, NOTICE, AND PUBLIC HEARING PROCEDURES.

4 Division 1. Interested Parties and Notice.

t4§25-1-131 INTERESTED PARTIES,

(A) An interested party is a person who

has an interest in a matter that is the subj
administrative decision. A person has an int

ect of a public hearing or
erest if the person:

(I)  is the applicant or the reco

rd owner of property that is the subject of a public hearing or
administrative decision; or

(2) communicates an inferest in a matter; and

(a) occupies a primary residence that js within 500 feet of the site of the proposed development;

(b) is the record owner of property within 500 feet of the site of the proposed development:

{¢) isan officer of an environmenta] or nei

the proposed development or whose declared boundar
development; or

ghborhood organization that has an interest in the site of
ies are within 500 feet of the site of the proposed

(d) has a utility account address located within 500 feet of the site o

f the proposed development, as
shown in the City utility records on the date of the filing of the application.

CHAPTER 25-2, ZONING
Chapter 25-2, Zoning

Subchapter A. Zoning Uses, Districts, and Map

ARTICLE 1. ZONING USES

15
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BYLAWS OF THE
BOARD OF ADJUSTMENT
AND
SIGN REVIEW BOARD

ARTICLE 1. NAME.

The name of the board is the Board of Adjustment. Under Section 2-1-181 {Sign Review Board)
of the City Code, the members of the Board of Adjustment and two additional persons appointed by
council are the Sign Review Board.

ARTICLE 2. PURPOSE AND DUTIES.
(A) The purpose of the Board of Adjustment is to:

(1) hear and decide a request for a variance from the requirements of Chapter 25-2 (Zoning),
except as otherwise provided by the Code;

(2) hear and decide an appeal of an administrative action under Chapter 25-2 (Zoning);

(3) hear and decide on a request for a variance from the requiremnents of airport zoning
regulations under Section 241.034, Local Government Code; and

(4) perform other duties prescribed by ordinance or state law.

(B) The purpose of the Sign Review Board is to:

(1} hear and decide a request for variance from the requirements of Chapter 25-10 (Sign
Regulations),

(2) exercise the powers to revoke or suspend a sign registration under Section 25-10-236
{Revocation and Suspension); and

(3) advise the Council regarding Chapter 25-10 (Sign Regulutions).
ARTICLE 3. MEMBERSHIP.

(A) The Board of Adjustment is composed of seven members appointed by the city council. The council
may appoint any number of alternate members to serve in the absence of a regutar member.

(B) The Sign Review Board is composed of nine members. The members and alternates of the Board of
Adjustment shal! serve as seven members of the Sign Review Board. Two additional members shall | -
be appointed by the council under Section 2-1-18 1{A)(2) (Sign Review Board).

a{
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(C) A member that was appointed to the Sign Review Board serves at the pleasure of the city council. A
member that was appointed to the Board of Adjustment may be removed by the council for cause
on a written charge after a public hearing.

(D) Board members serve for a term of two years beginning August [® on the year of appointment A
vacancy on the Board of Adjustment shall be filled for the unexpired term.

(E) An individual board member may not act in an official capacity except through the action of the
board. :

(F) A regular board member who is absent for three consecutive regular meetings or one-third of ail
regular meetings in a “rolling” twelve month timeframe automatically vacates the member’s
position subject to the holdover provisions in Section 2-1-27 of the City Code, if the member was
appointed to the Sign Review Board, and is subject to removal for cause if the member was
appointed to the Board of Adjustment. This does not apply to an absence due to iliness or injury of
the board member, an iliness or injury of a board member’s immediate family member, or the birth
or adoption of the board member’s child for 90 days after the event. The board member must notify
the staff liaison of the reason for the absence not later than the date of the next regular meeting of
the board. Failure to notify the liaison before the next regular meeting of the board wili result in an

unexcused absence,

(G) At each meeting, each board member shall sign an attendance sheet which indicates that the
member does not have a conflict of interest with any item on that agenda, or identifies each agenda
item on which the member has a conflict of interest. Failure to sign the sheet results in the member
being counted as absent and his‘her votes are not counted.

(H) A member whe seeks to resign from the board shall submit a wrliten resignation Lo the chair of the
board, the staff liaison, or the city clerk’s office. If possible, the resignation should aliow for a
thirty day notice so the city council can appoint a replacement.

ARTICLE 4, OFFICERS.
(A) The officers of the board shall consist of a chair and a vice-chair,

(B) Officers shall be elected annually by a majorify vote of the board at the first regular meeting after
October 1*. In the event a current officer becomes ineligible to serve as an officer, the board may
hold an emergency elect ion as needed.

(C) The term of office shall be one year, beginning November 1% and ending October 3}*. An officer
may continue to serve until a successor is elected. A person may not serve as an officer in a
designated position of a board for more than three consecutive one-year terms. A person who has
served as an officer in a designated position of a board for three consecutive terms is not eligible for
re-election to that designated office until the expiration of two years after the last date of the
person’s service in that office. The board may override the term limit provision for an officer by an
affirmative vote of two-thirds of the authorized board members.

(1) A member may not hold more than one office at a time.

SR gy o
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ARTICLE 5. DUTIES OF OFFICERS.

(A) The chair shall preside at board meetings, appoint all committees, and represent the board at
ceremonial functions and approve each final meeting agenda, '

(B) In the absence of the chair, the vice-chair shall perform ail duties of the chair.
ARTICLE 6. AGENDAS.
(A) Two or more board members may place an item on the agenda by oral or written request to the staff

liaison at least five days before the meeting. After first consulting with and receiving input from
the staff liaison, the chair shall approve each final meeting agenda.

(B) The board liaison shall submit the meeting agenda through the online agenda osting system for
each meeting not less than 72 hours before the meeting.

(C) Posting of the agenda must comply with Texas Government Code Chapter 551 (Texas Open
Meetings Act).

=

EARTICLE 7. MEETINGS,

(A) The board meetings shall comply with Texas Government Code Chapter 551 (Texas Open
Meetings Act).

(B) Board meetings shall be governed by Robert’s Rules of Order.
(C) The board may not conduct a closed meeting without the approval of the city attorney.

(D) The board shall meet monthly. In November of each year. the board shall adopt a schedule of the
meetings for the upcoming vear. including makeup meeting dates for the holidays and cancelled

meetings,

(E) The chair may call a special meeting, and the chair shall call a special meeting if requested by three |
or more members. The call shall state the purpose of the meeting. A board may not call a meetin i
in addition to its regular scheduled meetings as jdentified in its adopted meeting schedule, more
often than once a quarter, unless the meeting is required to comply with a statutory deadline or a
deadline established by Council.

(F) Six members constitute a quorum of the Board of Adjustment for purposes of hearing and deciding |
on appeals and requests for variances under Article 2, Section (A). Otherwise, a majority of the {
maximum number of regular members under Article 3 constitutes a quorum.

(G) Ifa quorum fora meeting does not convene within one-half hour of the posted time for the meeting,
then the meeting may not be held. :

£

(H) The affirmative vote of six members of the Board of Adjustment is required to grant an appeal or ﬂ
variance. The affirmative vote of six members of the Sign Review Board is required to suspend or

18
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revoke a registration. Otherwise, to be effective, a board action must be adopted by affirmative vote
of not less than a majority of the maximum number of regular members under Article 3.

{I) The chair has the same voting privilege as any other member.

(3) The board shall allow any citizen to address the board on agenda items, except individual cases
under Article 2(A)(1) through (3) and (B)(1) and (2). If a citizen requests in writing that a matter
within the scope of the board’s responsibilities other than a case under Article 2(A)(1) through (3)
and (B)(1) and (2), the staiT liaison shall place the matter on the agenda within a reasonable time.
The chair may limit a speaker to three minutes.

(K) The staff liaison shall prepare the board minutes. The minutes of each board meeting must include
the vote of ea_ch member on each item before the board and indicate whether a member is absent or
failed to vote on an item.

(L) The city clerk shall retain agendas. approved minutes, internal review reports and bylaws. The
Planning and Development Review Department shall retain all official board documents. The
documents are public records under Texas Local Government Code Chapter 552 (Texas Public

Information Act). '

(M) The chair shall adjourn a meeting not later than 10 p.m., unless the board votes to continue the
meeting.

(M) Each person and board member attending a board meecting should observe decorum pursuant to
Section 2-1-48 of the City Code,

ARTICLE 8. COMMITTEES/WORKING GROUPS.

COMMITTEES

(A) The Board of Adjustment and Sign Review Board will have no committees.

(B) Each committee must be established by an affirmative vote of the board. A committee cannot meet
until its creation is approved by the Council Audit and F inance Committee. Each committee shall
consist of at least three board members appointed by the chair. A staff member shall be assigned to
each committee by the director of the Planning and Development Review Department.

(C) The board chair shal} appoint a board member as the committee chair, with the member’s consent.
(D) A majority of the total number of appointed commiitee members constitutes a quoruim.

(E) Each committee shall meet on a regularly scheduled basis at feast quarterly.

{(F) Each committee shall make an annual report to the board at the January board meeting.

(G) Committee meetings must be posted in accordance with Texas Government Code Chapter 551
(Texas Open Meetings Act).

¢
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(H) At each committee meeting, a committee member shall sign in on a sheet provided and shall
indicate that the member has no conflict of interest with any item on the commitiee meeting agenda,
or identify each agenda item on which the member has a conflict of interest.

WORKING GROUPS

(A) The board can determine the size of a working group but the number of board members serving on
the working group must be-fess than a quorum of the board.

(B) A working group may designate a chair, with the member’s consent, but is not required to do so.

(C) Quorum requirements do not apply to working groups.

(D) Staff support will not be provided for working groups.

(E} Working groups are not required to post their meetings in accordance with the Texas Government
Code Chapter 551 (Texas Open Meetings Act).

ARTICLE 9. PARLIAMENTARY AUTHORITY.

(A) Except as otherwise provided in this article, the rules confained in the current edition of Robert’s
Rules of Order shall govern the board in all cases to which they are applicable, except when
inconsistent with these bylaws or with special rules of order which the board or city council may

adopt.

(B) The Rules of Procedure for the Board of Adjustment and Sign Review Board shall not be subject to
a motion to suspend the rules under §25 of Robert’s Rules of Order.

(C) A matter that the board has reconsidered under Article 4(G) of the Rules of Procedure for the Board
of Adjustment and Sign Review Board is not subject to a motion to rescind or amend under §35 of
Robert’s Rules of Order.

ARTICLE 10. AMENDMENT OF BYLAWS.
A bylaw amendment is not effective unless approved by the Council Audit and Finance Committee.

The bylaws were approved by the Board of Adjustment and Sign Review Board at their meeting
held on March 14, 2011,

Exdecutive Liaison to the Board of Adjustment and Sign Review Board

0




CITY OF AUSTIN
Board of Adjustment/Sign Review Board
Decision Sheet

DATE: Monday, June 14, 2010 CASE NUMBER: C15-201 0-0032
Y Jeff Jack

Y___ Michael Von QOhlen
Y___ Nora Salinas

—_Y__ Bryan King Motion to Grant
Y____ Leane Heldenfels, Chairman
Y____ Clarke Hammond, Vice Chairman

Y Heidi Goebel 2™ Motion

APPLICANT: Akash Sharma
ADDRESS: 74 JULIUS ST

VARIANCE REQUESTED: The applicant has requested a variance to decrease the
minimum lot size requirement of Section 25-2-1462 from 5,750 square feet to 5,040

- Square feet in order to maintain and change the use of an existing building to create a
Secondary Apartment use in an “SF-3-NP”, Family Residence ~ Neighborhood Pian
zoning district. (Holly Neighborhood Plan)

The applicant has requested a variance to decrease the minimum front street setback
requirement of Section 25-2-492 (D) from 25 feet to 21 feet in order to maintain the
existing single-family residence and to change the use of an existing building to create a
Secondary Apartment use in an “SF-3-NP”, Family Residence — Neighborhood Plan
zoning district. (Holly Neighborhood Plan)

The applicant has requested a variance to decrease the minimum side yard setback
requirement of Section 25-2-492 (D) from 5 feet to 3.1 feet in order to maintain and
change the use of an existing building to create a Secondary Apartment use in an “SF-3-
NP”, Family Residence —Neighborhood Plan zoning district. (Holly Neighborhood Plan)

The applicant has requested a variance to decrease the minimum through lot setback
requirement of Section 25-2-515 from 25 feet to 13.1 (along Pedernales Street) feet in
order to maintain and change the use of an existing building to create a Secondary
Apartment use in an “SF-3-NpP”, Family Residence — Neighborhood Plan zoning district.
(Holly Neighborhood Plan)

- BOARD'S DECISION The public hearing was closed on Board Member Bryan King motion
to Grant with conditions to limit 675 square feet on rear property and ingress/egress take
off Perdenales Street, Board Member Heidi Goebel second on a 7-0 vote; GRANTED.

FINDING:

1. The Zoning regulations applicable to the property do not allow for a reasonable use because:
preexisting property has been a 2 family use for number of years developed in 1972

2. (a) The hardship for which the variance is requested is unique to the property in that: single
story structure aiready exists (apparently built in 1932) to make it comply with side setback
requirements would be difficult

21




{b) The hardship is not general to the area in which the property is located because: no other
property with a secondary apartment in the vicinity ,

3. The variance will not alter the character of the area adjacent to the property, will not impair
the use of adjacent conforming property, and wili not impair the purpose of the regulations of
the zoning district in which the property is located because: the structure in question has

een for years (possifiy since 1932). :

YUAG i B v Ay mw@uxmh%;\\?f
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é’sﬁgan Walker L.eane Heldentfels
Executive Liaison ‘ Chairman
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CITY OF AUSTIN
Board of Adjustment/Sign Review Board
Decision Sheet

DATE: Monday, September 13, 2010 CASE NUMBER: C15-2010-0081
Y Jeff Jack

____Y___ Michael Von Ohlen Motion to GRANT
Y___ Meiissa Hawthorne

Bryan King

Leane Heldenfels, Chairman
Y___ Clarke Hammond, Vice Chairman 2™ the Motion
Y_ _ Heidi Goebel

APPLICANT: Joshua L., Rash
ADDRESS: 2846 SAN GABRIEL ST

VARIANCE REQUESTED: The applicant have requested a variance to decrease the minimum
lot size requirement of Section 25-2-774 (B) from 7,000 square feet to 6,500 square feet
(existing) in order to remodel an existing duplex residential use to create a two-family residential
unit and erect a single family residence on a lot in an “SF-3-CO-NP”, Family Residence —
Conditional Overlay — Neighborhood Plan zoning district. (West University Neighborhood Plan)

BOARD’S DECISION: The public hearing was closed on Board Member Michael Von
Ohlen motion to GRANT with conditions that secondary floor is used for habitable space
and ground floor garage is used as storage space, Board Member Clarke Hammond second
on a 6-1 vote (Board Member Bryan King nay); GRANTED.

FINDING:

1. The Zoning regulations applicabie to the property do not allow for a reasonable use
because: preexisting property which is developed in 1945 has been in a two family
use for over fifty years, due to lot configuration and placement of the current
structure, a reasonable use for the lot is to expand by erecting a single family
residence in the front while preserving the current structure in the rear

— N__
Y

2. (a) The hardship for which the variance is requested is unique to the property in that:
the two family structure already exists and its placement in reiation fo lot
configuration fimits expansion, because of the established trees to the south and
east, expansion in those directions is not possible without having to tear out muitiple
trees, expansion to the west and north is prohibited because of the alley and setback
requirements, due to iot configuration and physical constraints the only way to
expand is to construct a separate structure on the front of the lot

(b) The hardship is not general to the area in which the property is located becayse:

23




There are no other properties in the area that have an established preexisting two
family structure in the rear of the lot with a large empty undeveloped portion in the
front

3. The variance will not alter the character of the area adjacent to the property, will not
impair the use of adjacent conforming property, and will not impair the purpose of
the regulations of the zoning district in which the property is located because: since
the preexisting structure has been in existence since 1945 and the use has been
established as two family for over S0yrs. The neighborhood is comprised of farge
muiti-family structures and commercial buildings and single family residences, many
with detached secondary apartments and structures in the rear

1 ﬂ\w Q[’\’W‘*'y\%)m/

S{isah Walker Leane Heldenfels
Executive Liaison Chairman




CITY OF AUSTIN
Board df Adjustment/Sign Review Board
Decision Sheet

DATE: Monday, Novem ber 8, 2010 CASE NUMBER: C15-2010-0131
Y Jeff Jack |

_Y Michael Von (hlen Motion to GRANT
Y Nora Salinas 2" the Motion

Y Bryan King |

Y Leane Helden]
Y Clarke Hamm¢

Y Heidi Goebel

Is, Chairman
nd, Vice Chairman

APPLICANT: Sam, Shorp
ADDRESS: 5614 ADAMS AVE
VARIANCE REQUESTED: The applicant has requested a variance to decrease the

minimum side yard set -j: ck requirement of Section 25-2-492 (D) from & feet to 2.8
[ feet (existing) in order td remodel and change the use of an existing accessory
structure to create a Se¢ ondary Apartment use in an “SF-3-NP”, Family

Residence — Neighborh od Plan zoning district. (Brentwood Neighborhood Pian)

BOARD'’S DECISION: THe public hearing was closed on Michael Von Ohlen motion to
Grant, Board Member Nofa Salinas second on a 7-0 vote; GRANTED.

FINDING: |

1. The Zoning regulation applicable to the property do not aflow for a reasonable use
because: not only is t le use of a secondary apartment aliowed per LDC in an SF-3
zoning district, the addpted Brentwood Neigh Plan allows for such a use and

encourages it, many hpmes along Adams Avenue have converted their garages to
secondary apartment

pr have separately built secondary apartments to fully
maximize the use of tHe properties

2. (a) The hardship for which the variance is requested is unique to the property in that:
not granting this variafice creates a hardship on the current property owners
because this garage tg secondary apartment conversion happened prior to their

acquisition of said probe :

(b) The hardship is no{ general to the area in which the property is located because:

hardships, as listed atfove are not general to where the property is located in the city

but to any property in vhich previous owner did not obtain proper City approvals and
. permits !

———

3. The variance will not a&er the character of the area adjacent to the property, will not
impair the use of adjafent conforming property, and will not impair the purpose of

7.5




the regulations of the ning district in which the property is located because: the
approval of this variange will in no way alter the character or impair the use of

adjacent conforming p operties, and will make the current non-conforming property
conforming.

v ¥ A ff\" -
8¥ AM(MJUC, V\N (Y QC—W’Y\LQ\ N
Susan Walker NDERY)

) Leane Heldenfels
Executive Liaison Chairman
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Tree Ordinance Review Application MapscaPgt N/ :

Planning and Development Review Department

One Texas Center, 505 Barton Springs Road, 4th floor, Austin, TX 78704
Phone: (512) 974-1876 Fax: {512) 974-3010

Email: Michael Embesi@ci.austintx.us  Website: wvew. ci.austin tx. usitress

Apptication request* (specify all that apply); * Refer to Land Development Code 25-3
Tree removal (BXT) and Environmental Criteria Manual
(Section 3, App. F). Applcant understands
/% Development exceeding allowable standards for encroachment in the umtgttan imgg«';':? may rhﬁte?tm: he:!f‘gla of
' en ) rea a at approval of application
tree’s critical root zone; does not guarantee favorable free results.

D Removal of more than 30% of 2 frea’s crown.

Address and zip code of property: {00 q €: Lﬂ-g S“j’ 7g 7‘5(
Name of owner or authorized agent: N1cid  Ruobo

Building permit number (if applicable): ' .
Telephone #:512. 2,47 945 Fax# E-mail: Q\OLC.\\.{’L @ Q_(L(‘,L-E,i M Q\bﬁ"‘ . CD“’(
Tree Species: LaVvE A (£ Tree locationon lot: RAL K YALD ]

. A
Trunk size (in Inches) at 4 4 feet above ground: circumference (around) or diameter (across) ..=€
General tree condition: X Good / [3 Fair ! QPoor } O Dead

Reasonfor request, PALW NG  (SSUE S
AQ(/( ez 15 ~ Detemper 20

L7
Owner/ Authorized Agent Signature Date

o Proposed development projects should include an aerial drawing that includes the location of the tree and planned
improvements (e.g. structure, driveway, utility and irrigation fines).

© This application is reviewed for tree impacts only; not for zoning or ather applicable regulations. Payment ($28 chack to the
City of Austin} must be made prior to City personnel completing this application. Mg fee is required for dead or diseased trees.

Application Determination — To be completed by City Arborist Program Personnel

0 Approved E *Approved With Conditions O Denied o Statutory Denial {(more information required)

Comments__ Tl r,QcéJQuuo\u.l & to by ceudhel Srz.u#a_‘ unta p wo@: Han
47 of oaebion Coc® inshillidon wWitbin 167 Cab o0 o deoo. A/

extoavelion allpued waken 7.5 C@:c*

ﬁ Heritage Tree(s) U A heritage tree variance is required:  Administrative / Tl Land Use Commission

Conditions of Aggrbval: Ll None or ﬂ As described within Arborist Comments (see above); and

d Applicant agrees to plant caliper inches of container grown City of Austin Appendix F trees on the lot prior to
abtaining a final inspection (if applicable). Trees are fo have a minimum 2-inch trunk diameter. Examples include
Oaks, Cedar Eim, Bald Cypress, Desert Willow, Mountain Laurel, Texas Persimmon, Mexican Plum, efc.

a Prior to development, applicant agrees to supply a root zone mulch layer and maintain tree protection
fencing (chain-link, five-foot in height) throughout the project duration. (ECM 3.5.2)

J Provide a receipt for remedial tree care and / or any required pruning as performed by a certified arborist,
B:No impacts are permitted within the tree % Critical Raot Zone (ECM 3.5.2), including trenching for utilities.

51 E‘?{ i
Date

Applicant Signature Date

Post this document on site while any proposed work is in progress.
Conditions for approval of this application must be met within 1 year of the effective date,

2.7
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CITY OF AUSTIN
Board of Adjustment/Sign Review Board
Decision Sheet

DATE: Monday, November 14, 2011 CASE NUMBER: C15-2011-0125

Jeff Jack

Michael Von Ohlen

Nora Salinas

Bryan King 2" the Motion

Susan Morrison Motion to Postpone to Dec 12, 2011
Melissa Hawthorne

Heidi Goebel

Cathy French (SRB only)

Will Schnier

APPLICANT: David Cancialosi
OWNER: Rachel Nation
ADDRESS: 1009 43RD ST

VARIANCE REQUESTED: The applicant has requested a variance to decrease the
minimum lot size requirement of Section 25-2-774 (B} from 7,000 square feet to 5,928
square feet in order to remodel an existing building to maintain a two-family residential
use in an “SF-3-CO-NP”, Family Residence — Conditional Overlay — Neighborhoaod Pian
zoning district. (Hancock Neighborhood Plan)

The applicant has requested a special exception from Section 25-2-476 of the Land
Development Code in order to maintain a two-family residential use with exterior water
heater closet 5.35 from the rear property (10 feet required) in an “SF-3-CO-NP”, Family
Residence — Conditional Overlay — Neighborhood Plan zoning district. (Hancock
Neighborhood Plan)

The applicant has requested a special exception from Section 25-2-476 of the Land
Development Code in order to maintain a side yard setback of 1 foot (5 feet required)
along the west property line in order to maintain a two-family residential use in an “SF-3-
CO-NP”, Family Residence — Conditional Overlay — Neighborhood Plan zoning district.
(Hancock Neighborhood Plan) '

The applicant has requested a special exception from Section 25-2-476 of the Land
Development Code in order to maintain an exterior water heater enciosure 2.5 feet
along the west property line (5 feet required) along the west property line in order to
maintain a two-family residential use in an “SF-3-CO-NP”, Family Residence —
Conditional Overlay — Neighborhood Plan zoning district. (Hancock Neighborhood
Plan)




The applicant has requested a special exception from Section 25-2-476 of the Land
Development Code in order to maintain exterior stairs and uncovered deck 4.5 feet from
the side street property line (15 feet required) in order fo maintain a two-family
residential use in an "SF-3-CO-NP”, Family Residence - Conditional Overlay —
Neighborhood Plan zoning district. (Hancock Neighborhood Plan)

The applicant has requested a variance to decrease the minimum off-street parking
requirement of Section 25-6 Appendix A from 3 off-street parking spaces to 0 off-street
parking spaces in order to maintain a two-family residential use in an “SF-3-CO-NP?”,
Family Residence — Conditional Overlay — Neighborhood Plan zoning district. (Hancock
Neighborhood Plan)

BOARD’S DECISION: The public hearing was closed on Board Member Susan Morrison
motion to Postpone to December 12, 2011, Board Member Bryan King second on a 7-0
vote; POSTPONED TO December 12, 2011.

FINDING:

1. The Zoning regulations applicable to the property do not allow for a reasonable use
because:

2. (a) The hardship for which the variance is requested is unique to the property in that;
(b) The hardship is not general to the area in which the property is located because:
3. The variance will not alter the character of the area adjacent to the property, will not

impair the use of adjacent conforming property, and will not impair the purpose of
the regulations of the zoning district in which the property is located because:

/Lﬁm&w&bw( Bone Qonas tor

Stisan Walker Jeff Jack Y
Executive Liaison Chairman




David Orshalick
2710 West 49th 15 Street
Austin, TX 78731

December 8, 2011

Board of Adjustment
City of Austin

P.0. Box 1088
Austin, TX 78767

Re:  Opposition to CASE #C15-2011-0125
Ms. Rachel Nation's request for variances at 1009 E. 43rd St

Dear Chair and Members of the Board of Adjustment;

As an Austin citizen concerned with residential housing compliance issues, including work without
permit and no current certificate of occupancy, I ask that you reject Ms. Nation’s variance requests
since they fail to meet any of the required findings of fact.

Variances Sought
Ms. Nation appears to be asking for the following variances:

» Parking—Decrease the minimum off-street parking from 3 off-street spaces to 0.

* Setbacks—Decrease the minimum setbacks for: exterior water heater closet and rear building from
10"to 5.35" from the rear property line; side yard building from 5’ to 1’ along the west property
line; exterior water heater enclosure from 5’ to 2.5’ along the west property line; and exterior
stairs and uncovered deck from 15’ to 4.5’ from the side street property line.

* Lot Size—Decrease the minimum lot size requirement from 7,000 to 5,928 square feet.

Lack of Findings

Only the parking variance is requested on the application. All setback requests are made in a letter
from David Cancialosi, which fails to address findings as required on the application form. The
ordinance cited by Mr. Cancialosi requires that the building official prepare and file a report with the
Board, and that the residential use {short term rentals) is an allowed use under current ordinance
for residential zoning—it is not. Also, the ordinance cited by Mr. Cancialosi does not apply to
unpermitted remodeling, especially the side street decking. The lot size variance is not even
addressed in the application.

Requirements
According to BOA instructions, an application must have all applicable findings fully filled out, and
all variance findings met, for the Board to grant a variance, and must demonstrate that:

* Special circumstances of a property deprive the owner of privileges enjoyed by another person
who owns property in the area with the same Zoning.

* Zoning regulations do not allow for a reasonable use of the property.

* The hardship is unique and specific to the property. A strictly financial or personal reason is
not a valid hardship. And the hardship is not general to the area and is different from other
properties in the area.

* The variance will not alter the character of the area, nor impair the use of adjacent conforming
property, nor impair the purpose of the zoning regulations of the zoning district.

These requirements have not been met,




Additional Facts

* Existing curb cuts and available off-street parking: Two different site maps were submitted
with the application. One shows two curb cuts (10’ and 17"} and driveways and the other shows
that adequate off-street parking was eliminated by unpermitted construction of decking,
hardscape, landscape, and fencing. This off-street parking is reasonably recoverable and/or
additional off-street parking could be added in front. Because no trees are marked on the site
plans, it’s impossible for the Board to determine any parking limitations due to heritage trees.

* Illegal rentals and floor area discrepancies: According to current ads on various marketing
websites, Ms. Nation leases the property as a triplex. In addition to the main “Guest Cottage”,
the “Loft Hideaway” is listed as a “550 sq. ft. studio with queen bedroom and bathroom,
kitchen, and laundry” while TCAD lists the square footage at 384. The “Guest Nest” (garage
conversion) is listed as a “500 sq. ft. 1BR studio with full kitchen, bathroom, and laundry” while
TCAD lists the square footage at 360. :

* Improvements made without permit: The Cancialosi letter to the Board clearly refers to work
without permit. Therefore, by definition, a current certificate of occupancy does not exist. There
is no way to know when improvements were made since all work was done without a permit. In
addition, according to reviews of the property on marketing websites, before-and-after pictures
were shown by the owner to a guest. According to the owners in their vrbo.com ad, “We
purchased. .. the Hancock Guest Cottage from my step-dad who grew up there!” Either a family
member and/or Ms. Nation did work without a permit.

¢ Occupancy limits: According to current ads on various marketing websites, ail three properties
are shown to accommodate up to 10 guests. City code limits occupancy on a property to 6
unrelated adults. This practice also affects parking requirements.

* Cansialosi letter accuracy: According to an Open Records response by the City Controller, Ms.
Nation did not pay Hotel Occupancy Tax (HOT) for the 3rd quarter of 2010 for this or two other
Short Term Rental properties (3307 Greenlawn Parkway, 3002 Whiteway Drive), while Mr.
Cancialosi states “they’ve been doing so [paying HOT] since purchasing the property in 2007.”

Denial of Variances
Please deny these variance requests as the requirements have not been met.

¢ Granting this variance will subvert the clear intent of the ordinances and will confer a special
privilege not enjoyed by others similarly situated in the neighborhood.

* There are no special circumstances of the property that deprive the owner of privileges
enjoyed by others in the area: the applicant’s property is virtually identical to other properties
in the neighborhood, and many properties are even smaller.

* The size of the lot is more than sufficient to satisfy all of the reasonable uses sought and listed
by the applicant.

* There is nothing unique to the property to prevent compliance with the ordinances. There is no
hardship relating to the property that differs from other properties in the area. The fact that
the site is a corner lot does not present a reasonable use or hardship case. Any hardships were
caused by the actions of the owner and prior owner and are purely personal and financial.

In addition, | ask that the Board rule that Ms. Nation stop leasing the property as a triplex. Thank
you for your consideration and for your service to Austin.

Sincerely,

David Orshalick
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Walker, Susan

From: Permit Partners [david@permit-partners.com)
Sent:  Monday, December 12, 2011 1:05 AM

To: Walker, Susan; Hernandez, Tony [FDRDJ; Stilwell, Kelly; Birkner, Donald; Acquarola, Victor; Buchanan, Kathleen:
Tomasovic, Paul

Ce: rachel nation; nick buddo
Subject: 1009 E 43rd ST special exception inspection report needed today

oL - . —"
This case was originally heard @ the Nov 14 BOA for various-special exception requests to maintain rear and side
setbacks.

Per the requirements found in the recently amended amnesty ordinance, a report from the building inspections department
is required to be provided to the BOA prior to the Board hearing.

Although permit BP-2011-0998530 was pulled Oct 31 and inspections were finaled on Nov 4 for the exterior stair,
exterior water heater, and secondary family unit, no report has been provided prior to the Nov 14 nor the postponed
hearing, Dec 12.

This report has been requested several times.

Although lack of an inspection report was not the cause of the original postponement, it would seem uneccessary for the
board to again postpone this case if they felt the legal obligation (per the ordinance) of the city to supply a written report

to the board has not been met.

If the correct personnel could please supply this to Susan Walker or Diana Ramirez so it may be presented at tonights
hearing that would be appreciated.

Your attention to this detailed matter is very much appreciated.
Sincerely,
David C. Cancialosi, President

Permit Partners LLC
Permit Expediting. Zoning Consulting. Site Inspections.

8500 Shoal Creek Blvd Bldg 4 Ste. 200
Austin, Texas 78751

512-799-2401 direct

512-373-8846 fax

david@permit-partners.com

www.permit-partners.com

(Sent from my Google phone. Please excuse grammar errors and brief email responses.)

All correspondence contained within this email is confidential and is to be reviewed only by the intended recipient.
Should you receive this email communication in error please disregard immediately and notify the sender. Thank you.

12/12/2011













LAND DEVELOPMENT CODE VARIANCE AND SPECIAL EXEMPTION
S e VR LTIE ] LUDE VANIANCE AND SPECIAL EXEMPTION

Address: 1009 East 43" street Austin, TX 78751 Lot: 22 Subdivision: Country Club Terrace
Attention: City of Austin Case #- C15-2011-0125

Iam the owner of the property at 1007 East 43" street directly next door to the property in question
regarding a code variance/speciat exemption and the only property to share a property line with said
property. The current owners have been model neighbors and | am writing in support of their code
variance and implore you to give them the special exemption that they are seeking. They have always
kept their property in great shape {better than almost all in the neighborhood), have been sensitive to
the neighbors regarding their business, helped us improve our own property on numerous occasions
personaily, have never had people in their home who have been bothersome in any way, and have been
an asset to the Hancock community. They have developed relationships with the neighbors and have

had a model property in the neighborhood.
Please see below my perspective about specifics of why the city of Austin should aliow them a variance;

1. Their property, which is again directly next door to ours, does not alter the character of
the area. The property is well kept and generally improves the look and feel of the
neighborhood due to their thoughtful work to make their property an example of how a
property should be kept.

" 2. There has never been any excess parking at the house in question and it has never been
mentioned as an issue with any of the surrounding neighbors. Would it really make
sense to put parking spots in the neighborhood on this property? This is a ridiculous
requirement!

3. We have never seen or had a high traffic volume. Typically, there is just a car or two in

the front of the cottage in keeping with all the rest of these 1930's and 1940's homes in
our neighborhood. They have plenty of parking due to their lot being a corner house.

4. We have never been inconvenienced by the water heater, front parapet wall at the
house next door due to the distance of 4.2 feet vs. 5 feet to the lot line. This again is

' city bureaucracy taking the place of common sense.

5. We are in favor of the special exception grandfathering the property to maintain the

side and rear yard setbacks; the exterior deck and the stairs have always been that way.

Please aliow these responsible citizens to continue to be the great neighbors they are!

Sincerely,

James and Julie Goode; 1007 E 43™ Street Austin, TX 78751
Career Texas Teachers
University of Texas Alumni
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